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earned patent term adjustment See 37 CFR 1.704(b). 
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closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
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Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-4, 7, 8, 10, 11, 13, 16, 18, 19, 21, 23-25 are rejected under 35 U.S.C. 
103(a) as being unpatentable over by Meglino (US 5,899,442) in view of Godavarti 
et al (US 6,265,037) substantially as set forth in the 01/29/04 amendment. Applicant 
argues that Meglino discloses a two layer composite component which is 
augmented by wings which do not substantially completely circumscribe either the 
outer layer or the inner core of the two layer composite component. The arguments 
are not found persuasive for patentability. Meglino teaches a fence insert 
comprising at least three layers wherein at least two or three of the layers are 
made of different polymeric materials (column 1, lines 60-63). Figures 2 and 6 of 
Meglino show that the inner core substantially completely circumscribed by the outer 
layer. There are no reasons why Meglino does not disclose the inner layer 
substantially completely circumscribed by the core layer in view of the passage at 
column 1, lines 60-63 and figures 2 and 6. Applicant argues that Godavarti does not 
teach or disclose the composite component having a structure recited in the claims. 
There is no need for Godvarti to address composite component having a structure 
recited in the claims because such is already taught by Meglino. Meglino does not 
specifically teach polyethylene or polypropylene being a thermoplastic material. 
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Godavarti, however, teaches a polyolefin wood fiber composite that comprises a 
combination of wood fiber with polypropylene thermoplastic material (column 6, lines 
65-66). The teaching of Godavarti would give the skilled artisans the tools necessary 
to conclude that polypropylene is simply a thermoplastic material. Accordingly, the 
art rejections are thus sustained. 

3. Claims 6, 9, 15, and 34 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Meglino (US 5,899,442) in view of Godavarti et al (US 6,265,037) as applied to 
claim 1 above, further in view of Sandt (US 5,858,493) substantially as set forth in 
the 01/29/04 amendment. Applicant argues that since Sandt teaches the central 
core is a thermosetting resin, Sandt teaches clearly directly and expressly away from 
the present invention involving composites having core layers comprising 
thermoplastic materials. The examiner disagrees. It is noted that Sandt reference is 
relied on as a secondary reference that teaches the fence has a rectangular cross- 
section. In view of the teaching of the Sandt reference, the rectangular cross section 
is a typical and common shape of the fence in the pole art. The examiner wishes to 
point out that since the shape of the pole, not the chemistry of the central core on 
which the Sandt reference is relied, the Sandt does not teach away from the present 
invention as argued by Applicant. 

4. Claims 26, 27, and 30 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Meglino (US 5,899,442) in view of Godavarti et al (US 6,265,037) and as 
evidenced by Robbins, III (US 4,860,996). Meglino does not teaches a fencing 
system having a structure as recited in the claims. Robbins, III is relied as evidence 
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that teaches the fencing system having a plurality of fence posts and fence rails 
being connected to each other (figure 1). Therefore, it would have been obvious to 
one having ordinary skill in the art at the time the invention was made to employ the 
fencing system having a structure disclosed in Robbins, III because such is common 
structure of the fencing system and Robbins provides necessary details to practice 
the invention of Meglino. 

5. Claims 29 and 35 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Meglino (US 5,899,442) in view of Godavarti et al (US 6,265,037) and as evidenced 
by Robbins, III (US 4,860,996) as applied to claim 26 above, further in view of Sandt 
(US 5,858,493) substantially as set forth in the 01/29/04 amendment. The same 
reasons as set forth in the paragraph no. 2 and 3 are believed to be pertinent. 

6. The indicated allowability of claim 14 is withdrawn in view of the newly discovered 
reference(s) to Hughes (US 5,883,191 ). Rejections based on the newly cited 
reference(s) follow. 

7. Claims 1-4, 7, 8. 10, 11, 13, 14. 16, 18, 19, 21 , 23-25 and 44 are rejected under 35 
U.S.C. 103(a) as being unpatentable over by Meglino (US 5,899,442) in view of 
Hughes (US 5,883,191). Meglino teaches a fence insert comprising at least three 
layers wherein at least two or three of the layers are made of different polymeric 
materials (column 1 , lines 60-63). The examiner interprets that the fence inserts 
comprises three layers, an inner layer, a core and an outer layer wherein at least two 
of three layers are made of different polymeric materials. Figures 2 and 6 of Meglino 
show that the inner core substantially completely circumscribed by the outer layer. 
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There are no reasons why Meglino does not disclose the inner layer substantially 
completely circumscribed by the core layer in view of the passage at column 1 , lines 
60-63 and figures 2 and 6. Meglino teaches the polymeric materials being 
polyethylene, polypropylene (column 3, lines 1-10). The inner layer defines a hollow 
space extending along the entire length of the fence insert and the wall thickness of 
the inner layer and outer layer are shown to be constant (figure 2, column 2, line 36, 
and column 3, lines 30-32). The fence insert is formed by co-extrusion (column 3, 
lines 41-43). Meglino does not specifically teach the core layer comprising a wood 
filler and a polymeric material selected from the group consisting of PVC, 
acrylonitrile/styrene/acrylic polymeric materials and combinations. Huges, however, 
teaches that an article made of acrylonitrile/styrene/acrylic and wood filler is resistant 
to the effects of outdoor weather on a long tem basis (column 3, lines 1 5-30). This is 
important to the expectation of successfully practicing the invention of Meglino, thus 
suggesting the modification. Therefore, it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to substitute the 
acrylonitrile/styrene/acrylic and wood filler for the polypropylene of the core 
motivated by the desire to provide the fence with excellent weather resistance. 

Allowable Subject Matter 

8. Claims 43, and 46-53 are allowed. 

9. Claims 12, 22, 31 , 36-42 and 45 are objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent form including all of 
the limitations of the base claim and any intervening claims. The inclusion of the 
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core layer made of a thermoplastic polymeric foam and a wood filler renders the 
claims patentable over the prior art. It is known in the art that the foamed 
thermoplastic polymer/wood fiber profile accepts and retains the insertion of 
fasteners easily. There is no motivation to modify the core of the fence insert of 
Meglino to be a foamed thermoplastic polymer/wood fiber layer because no nails 
have been associated with the fence insert. 

Further, the inclusion of the first polymeric material and the third polymeric 
material made of polyvinyl chloride and the second polymeric material is selected 
from the group consisting of polyvinyl chloride, acrylonitrile/styrene/acrylic and 
combinations thereof provides structural distinction over the prior art. 

Conclusion 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Hai Vo whose telephone number is (571) 272-1485. 
The examiner can normally be reached on M,T,Th, F, 7:00-4:30 and on alternating 
Wednesdays. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Terrel Morris can be reached on (571) 272-1478. The fax 
phone number for the organization where this application or proceeding is assigned 
is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR 
only. For more information about the PAIR system, see http://pair-direct.uspto.gov. 
Should you have questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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